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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
KEVIN WARD CALL,
Defendant-Appellant.

NO. 43014
Bannock County Case No.
CR-2009-1352

RESPONDENT'S BRIEF

Issue
Has Call failed to establish that the district court abused its discretion when, upon
revoking his probation, it declined to reduce his unified sentence of 15 years, with five
years fixed, imposed upon his guilty plea to aggravated battery with a deadly weapon
sentencing enhancement?

Call Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Call pled guilty aggravated battery with a deadly weapon sentencing
enhancement and the district court imposed a suspended unified sentence of 15 years,
with five years fixed, and placed Call on probation for 15 years. (R., pp.113-17, 123-
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25.) After Call committed four formal probation violations, served a rider, and incurred
several new criminal charges, the district court finally revoked Call’s probation and
executed his underlying sentence without reduction. (R., pp.134-35, 141-42, 146-47,
184-91, 193-96, 200-03, 217-23, 228-38, 246-53.) Call filed a notice of appeal timely
from the January 29, 2015 Minute Entry & Order Reinstating Sentence. (R., pp.254-57.)
Call asserts the district court abused its discretion when, upon revoking probation
and executing his underlying sentence, it declined his request to reduce the fixed
portion of his sentence by one year in light of his mental health problems and purported
remorse. (Appellant’s brief, pp.3-4; see also 01/26/2015 Tr., p.13, L.22 – p.14, L.13.)
The record supports the district court’s decision not to reduce Call’s sentence.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation lies within the sound discretion of the district court.
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
Upon revoking a defendant’s probation, a court may order the original sentence
executed or reduce the sentence as authorized by Idaho Criminal Rule 35. State v.
Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing State v. Beckett, 122
Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v. Marks, 116 Idaho 976, 977,
783 P.2d 315, 316 (Ct. App. 1989)). A court’s decision not to reduce a sentence is
reviewed for an abuse of discretion subject to the well-established standards governing
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whether a sentence is excessive. Hanington, 148 Idaho at 28, 218 P.3d at 7. Those
standards require an appellant to “establish that, under any reasonable view of the
facts, the sentence was excessive considering the objectives of criminal punishment.”
State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives are:
“(1) protection of society; (2) deterrence of the individual and the public generally; (3)
the possibility of rehabilitation; and (4) punishment or retribution for wrong doing.” State
v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). The reviewing court “will
examine the entire record encompassing events before and after the original judgment,”
i.e., “facts existing when the sentence was imposed as well as events occurring
between the original sentencing and the revocation of probation.” Hanington, 148 Idaho
at 29, 218 P.3d at 8.
Call has not earned a reduction of his sentence. While on probation in this case,
Call repeatedly violated the law, disregarded the terms of his community supervision,
failed to attend substance abuse treatment, and continued to consume alcohol. (R.,
pp.134-35, 146-47, 200-03, 228-38.) During his last period of probation, Call continued
his pattern of violence, receiving two citations for misdemeanor battery, and new felony
charges for attempted strangulation and battery of his girlfriend. (R., pp.228-29, 23234.) Call’s probation officer described Call as having “a propensity to engage in violent
crime,” stated Call was “an extreme risk to the community,” and recommended the
district court revoke Call’s probation. (R., pp.229-30.) The district court subsequently
found that probation was neither achieving the goal of protection of society, nor the
rehabilitation of Call, revoked his probation and executed Call’s sentence without
reduction. (01/26/2015 Tr., p.15, L.24 – p.17, L.12.) The district court noted that, with
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his credit for time served, Call’s remaining sentence in this matter “will probably work
out to be about the same amount of time that you had left to serve as far as the fixed
portion to do a fixed portion out of Power County.” (01/26/2015 Tr., p.17, Ls.1-12.) Call
has not shown that he was entitled to a reduction of his sentence. He failed to take
advantage of the multiple opportunities granted to him, disregarded the terms of
community supervision, and committed new crimes. Call has failed to establish an
abuse of sentencing discretion in the district court’s decision not to reduce his sentence
upon revoking probation.

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking Call’s probation and executing his underlying sentence without reduction.

DATED this 29th day of October, 2015.

/s/
LORI A. FLEMING
Deputy Attorney General

CATHERINE MINYARD
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of October, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General
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